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TIPS FOR GETTING THE H-2A PROCESS STARTED RIGHT
APPLIES TO GROWERS USING OR CONSIDERING USE OF H-2A WORKERS

REQUESTING H-2A WORKERS:

Agricultural employers, including fixed-site farming operations and registered farm labor contractors (FLCs),
who are unable to fill their labor needs with U.S. workers can request foreign labor through the H-2A Program.
All H-2A worker requests must be seasonal or temporary need, and normally may last no longer than 10
months. Regardless of how the agriculture employer completes the H-2A process (even if using an agent
or attorney) they are still responsible for knowing what is in their ETA-790A contract and are in compliance.

The process of requesting H-2A workers should be completed in this order:

1. Job Order (ETA-790A): Complete the ETA-790A form, in the online Foreign Labor Certification
Gateway (FLAG), this will be reviewed by the State Workforce Agency (SWA) and the Employment
Training Administration Office of Foreign Labor Certification in the U.S. Department of Labor. This
is completed and can be completed by the individual employer, attorney, agent, joint employers,
or an association. This order identifies all terms and conditions of the work contract to fulfill the
needs of the applicant/employer and identifies all worksites and employers.

When: The ETA-790A should be filed 60-75 days prior to the requested start date of need.
Note: In certain limited emergency circumstances the ETA-790A may be filled 45 days prior to the
requested start date of need.

2. Application (9142A): Complete the 9142A form for the Chicago National Processing Center
(CNPC). The 9142A is also completed in the online Foreign Labor Certification Gateway (FLAG)
and can be completed by the employer, attorney, agent, joint employers, or an association.

When: No less than 45 calendar days before the requested start date of need.

3. Recruitment of US Workers: H-2A worker requests require employers to recruit U.S. workers that
are willing, able, and qualified to perform duties in the contract. The recruitment process will be
outlined for the employer and includes how to prepare and submit your initial recruitment report.

When: The recruitment begins on the date SWA accepts the job order (ETA-790A) and must
continue until 50 percent of the period of the work contract has elapsed.

4. Submit Needed Information: After the CNPC accepts an application 9142A from an employer or
their representative, CNPC will notify them with the next steps in the process. CNPC will request
any additional documents and timely housing certification to receive a final determination.
Housing must be inspected and certified no later than 30 days prior to the requested start date of
need to prevent potential worker delays.

When: The final determination by the CNPC will be given no less than 30 calendar days before
the start date of work.

KNOW WHAT IS IN YOUR WORK CONTRACT (ETA-790A):

Throughout this process it is the responsibility of the agricultural employers to attest that the terms
and conditions included in their H-2A requests are accurate and comply with all applicable local,
state, and federal laws. Because of this, the agricultural employer must obtain and review a copy of
the contract prior to submission into the online FLAG system. Reviewing the contract “Terms and
Conditions” helps make sure all information listed is accurate (including the names of all employers and
locations of employment) and no relevant information to the farming operation is unknowingly omitted.

H-2A regulations found at: 20 CFR 655 Subpart B


https://flag.dol.gov/
www.ecfr.gov/current/title-20/chapter-V/part-655/subpart-B?toc=1

Terms and Conditions employers need
to verify are accurate:

e Workers Needed: Number of workers
requested reflects employer needs as listed
on the ETA-790A work contract.

¢ Anticipated Hours Work Per Week: Estimated
workweek hours reflective of operational need

* Job Duties: Describes every crop and activity
in which H-2A workers will engage

¢ Qualifications/Requirements: Meets the
employers’ needs and are uniform for
all foreign and U.S. workers recruited for
the job opportunity. All qualifications and
requirements must be disclosed.

e Wages: Awareness of hourly wage rate and
all piece rates, if applicable, and are listed
properly. Employers must pay the highest of the
adverse effect wage rate (AEWR), the applicable
prevailing wage, the agreed-upon collective
bargaining rate, or the Federal or State
statutory minimum wage. Employers should be
aware that these rates can change during the
contract period and that it is their responsibility
to make required changes when they occur.

® Frequency of Pay: Accurately reflects
frequency of payroll operations

* Place of Employment: All worksites are
properly listed

ADDITIONAL RESOURCES

* GAP Connections Tip Sheet for preparing for
workers: https://www.gapconnections.com/
resources/recordkeeping

® Farm Labor Practices Group (FLPG) website:
https://farmlaborpracticesgroup.org/resources/

* U.S. Department of Labor website:
https://www.dol.gov/agencies/whd/agriculture

e Deductions: All deductions are disclosed

e Housing: All sites are listed that will be used
in relation to the petition

* Transportation and Daily Subsistence: Employer
is aware of reimbursement obligation rates

e Referral and Hiring Instructions: Understand
how U.S. applicants are instructed to apply for
positions (Ex. phone, email, in person, etc.).
All employers must hire any US worker that is
willing, able, and qualified to perform duties
as listed in the ETA-790A work contract.

e Operation Specific Rules: Housing or
transportation rules, disciplinary procedures,
etc. so long as the rule does not infringe on
applicable local, state and/or federal laws.

FARMLABOR CONTRACTORS USING
THE H-2A PROGRAM (H-2A LCS)

Fixed-Site employers who hire H-2ALCs to supply
their labor needs with H-2A workers should request
a copy of the ETA-790A from the H-2ALC so they
can confirm that their operational needs such
as worksites, crops, and workers are accurately
reflected in the contract. The grower should also
request a copy of the contract between the grower
and H-2ALC that was provided when H-2ALC was
requesting labor, proof of surety bond and any
other required insurances such as workers comp or
vehicle insurance.
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DISCLAIMER: These materials are shared for informational purposes only. The FLPG has made no effort to collect or share materials
other than those that relate to United States federal regulations and procedures. The FLPG makes no representation as to their
accuracy or completeness and warns that the materials may change or become out of date. These materials do not constitute
legal advice. Each recipient of these materials should consu% his or her own attorney or accountant to fully understand any legal
obligations imposed by the regulations and procedures discussed in these materials, as well as any other potentially applicagle
federal, state or local laws and regulations. Sharing of these materials is not intended to alter any recipient’s responsibility for
complying with all applicable laws and regulations.
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